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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

BRADLEY RUDKIN
Plaintiff,
V. Civil Action NO. 1:17-cv-00849

ROGER BEASLEY IMPORTS, INC.

wn W Un WD DU U U

Defendant.

DEFENDANT’S MOTION TO DISMISS, FOR FEES AND SANCTIONS
PURSUANT TO THE TEXAS CITIZEN’S PARTICIPATION ACT

TO THE HONORABLE UNITED STATES DISTRICT JUDGE:

COMES NOW, Roger Beasley Imports, Inc. (Defendant), and files this, its Motion
to Dismiss, for Fees and Sanctions Pursuant to the Texas Citizen’s Participation Act
(TCPA) as codified in Tex. Civ. Prac. & Rem. Code Sec. 27.001 et seq., and would
show the honorable Court the following:

L
1. Plaintiff, a former employee of Defendant, has sued Defendant based on the
following causes of action:
1. Violation of 42 U.S.C. § 2000e-2(a)(1) claiming that Defendant discharged or
discriminated against Plaintiff on the basis of Plaintiff's sex.
2. Breach of contract based on Defendant's allegedly failing to honor an agreement
as to the terms of Plaintiff's employment relating to monthly salary and
commissions.

3. Invasion of privacy/public disclosure of private facts based on Defendant and its
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employees publicizing information about Plaintiff's private life, that is, disclosing
that Plaintiff is transgender.

4. Invasion of privacy — intrusion on seclusion based on Defendant, and its
employeeé intentionally intruding on Plaintiff's solitude, seclusion and on private
affairs by disclosing Plaintiff's status as a transgender man and the harassing
actions taken against Plaintiff because he is transgender.

2. This motion is directed to Count # 3 and Count # 4 of Plaintiff's Original Petition,
which contain the invasion of privacy/public disclosure of private facts and invasion of
privacy/intrusion on seclusion causes of action.

fl.
3. As is shown by Plaintiff's responses to requests for admissions, which are
attached hereto as Exhibit A, Plaintiff's alleged status as a transgendered is a matter of
public concern or Plaintiff has made his status as an alleged transgender a matter of
public concern based on communications with the Austin print and television media
regarding the facts which form the basis of this lawsuit, and by Plaintiff publishing and
posting, or causing to be published or posted, on various forms of social media a
detailed article discussing the facts which form the basis of this lawsuit, including
Plaintiff's transgender status (attached to Exhibit B, Defendant’s request for admissions
to Plaintiff).

1.
4. Defendant is entitled to dismissal of Counts # 3 and # 4 of Plaintiff's Original

Petition because those allegations constitute a legal action that is based on, relates to
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or is in response to Defendant's exercise of the right to free speech on a matter of public
concern.
5. In order to dismiss a claim under the TCPA, movant must first show by a
preponderance of the evidence that the legal action is based on, relates to or is in
response to the movant’'s exercise of the right of free speech. T.C.P.R.C. § 27.005(b).
If this initial showing is made, the burden then shifts to the non-movant to establish by
clear and specific evidence a prima facie case for each essential element of the claim in
guestion. /d. Sec. 27.005(c). Dismissal of the claim is mandatory if the non-movant
fails to satisfy this burden. Id. Sec. 27.005(b). In determining whether a legal action
should be dismissed under this chapter, the court shall consider the pleadings and
supporting and opposing affidavits stating the facts on which the liability or defense is
based. /d. Sec. 27.006(a); Cuba v. Pylant, 814 F.3d 701 (5" Cir. 2016).

Iv.
6. The first part of the analysis is simple and clear. The Texas Legislature defined
“‘legal action” as “a lawsuit, cause of action, petition, complaint, cross-claim or counter-
claim, or any other judicial pleading or filing, that requests legal or equitable relief.”
T.C.P.R.C. Sec. 27.001(6). It is undisputed that this lawsuit meets the definition of legal
action.
7. Counts 3 and 4 of the lawsuit against Defendant are based on, relate to, or are
made in response to Defendant’s, and its employees’, exercise of the right of free
speech. The TCPA defines the exercise of the right of free speech as “a

communication made in connection with a matter of public concern.” T.C.P.R.C. Sec.
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27.001(3).
8. A “communication” includes the making or submitting of a statement or document
in any form of medium, including oral, visual, written, audiovisual or electronic. /d. Sec.
27.001(1).
9. A “matter of public concern” includes a laundry list of issues, but also has been
held to include non-public communications made in the context of emails sent by
administrators of a plaintiff's employer criticizing that employee’s conduct. Lippincott v.
Whisenhunt, 462 S.W.3d 507 (Tex. 2015).
10.  The plain language of Plaintiff's allegations in his petition show that he claims
that Defendant and its employees publicized information about Plaintiff's transgender
status to other employees (Count 3) and allegedly invaded Plaintiff's privacy and/or
intruded on his seclusion by disclosing Plaintiff's status as a transgender (Count 4),
apparently to other employees (the language of Count 4 of Plaintiff's Original Petition is
not particularly well drafted or clear on the issue of who was the recipient of the
disclosure).
11.  Plaintiff's communicating with the mass media and to the public on social media
regarding his transgendered status demonstrates that Plaintiff's legal action as to
Plaintiff's Original Petition as to Counts 3 and 4 is based on, relates to or is in response
to Defendant's exercise of its rights of free speech on what is and what he apparently
believes is a matter of public concern.

V.

12. The second part of the analysis is that once the movant has made its initial
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showing, the burden then shifts to the non-movant to establish by clear and specific
evidence a prima facie case for each essential element of the claim in question.
13. The elements of the tort of invasion of privacy are (1) intentional intrusion,
physically or otherwise, upon another's solitude, seclusion of private affairs or concerns
which (2) would be highly offensive to a reasonable person. Valenzuela v. Aquino, 853
S.W.2d 512 (Tex. 1993); Olivares v. Rausch, Sturm, Israel Emerson & Homik, LLC,
2013 WL 12109036 (W.D. Tex. Austin Div. 2013).
14.  The Plaintiff must establish by clear and specific evidence a prima facie case for
both of these elements of invasion of privacy in order to defeat movant's motion.
15.  The Plaintiff has publicly disclosed and discussed his transgender status, as is
shown by his responses to request for admissions. Any attempts by the Plaintiff to
contend that the disclosure of his transgender status by Defendant or its employees is
“highly offensive to a reasonable person” appears hypocritical or without any basis in
fact.
16. And, it seems unlikely that in 2017, any “reasonable person” would consider a
person’s transgender status to be “highly offensive” in American culture.

VI
17.  The T.C.P.A. requires the court to award the successfully moving party its costs,
attorney’s fees, sanctions and other expenses. T.C.P.R.C. Sec. 27.009(a)(1) and
T.C.P.R.C. Sec. 27.009(a)(2). Sullivan v. Abraham, 488 S.W.3d 294 (Tex. 2016).
18.  Defendant therefore respectfully requests the opportunity to submit evidence of,

and for the Court to award at the conclusion of this litigation, court costs, reasonable
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attorney’s fees and other expenses incurred in defending against Plaintiff's claims for
invasion of privacy. Schimmel v. McGregor, 438 S.W.3d 847 (Tex. App.—Houston [1°t
Dist.] 2014, writ denied) (issue of attorney’s fees can be severed and tried separately
from the TCPA dismissal).
19.  In addition, Defendant'respectful!y requests that the Court impose sanctions in
the amount it determines appropriate to deter Plaintiff from bringing similar actions.
WHEREFORE, PREMISES CONSIDERED, Defendant prays that the Court
dismiss Counts 3 and 4 of Plaintiff's Original Petition against Defendant pursuant to the
TCPA, that Defendant be awarded all costs, fees and other expenses incurred pursuant
to T.C.P.R.C. Sec. 27.009(a)(1), along with sanctions under T.C.P.R.C. Sec.
27.009(a)(2) and such other and further relief to which it may show itself justly entitled.
Respectfully Submitted,
DOWNS®STANFORD, P.C.
By: /s/ R. Lynn Fielder
R. Lynn Fielder
Texas State Bar No. 06971100
2001 Bryan Street, Suite 4000
Dallas, Texas 75201
[fielder@downsstanford.com

Telephone: (214) 748-7900
Facsimile: (214) 748-4530

COUNSEL FOR DEFENDANT
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CERTIFICATE OF SERVICE

| hereby certify that on October 12, 2017, the foregoing was filed with the Clerk of
the Court via the electronic filing/ECF system, which caused a Notice of Electronic Filing
to be sent to the following counsel of record:

Justin P. Nichols

The Nichols Law Firm, PLLC
405 N. St. Mary's St., Suite 1000
San Antonio, TX 78205

By: /s/ R. Lynn Fielder
R. Lynn Fielder
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

BRADLEY RUDKIN,
Plaintiff,
V. Civil Action No. 1:17-CV-00849-LY

ROGER BEASLEY IMPORTS, INC.

WD U LN U LON LOD U LN LD

Defendants.

PLAINTIFF BRADLEY RUDKIN’S RESPONSES TO DEFENDANT ROGER BEASLEY
IMPORTS, INC.’S REQUEST FOR ADMISSIONS

TO: Defendant, Roger Beasley Imports, Inc., by and through its attorney of
record, R. Lynn Fielder, Downs Stanford, P.C., 2001 Bryan St., Ste. 4000
Dallas, Texas 75201
COMES NOW, Bradley Rudkin, and pursuant to Rule 36 of the Federal Rules of Civil
Procedure, files and serves the following Responses to Requests for Admissions to Plaintiff
Bradley Rudkin.
Respectfully submitted,

THE NicHOLS LAW FIRM, P.L.L.C.

IN P. NICHOLS
Texakg Bar No.: 24081371
ADAMB.J. POOLE

Texas Bar No.: 24088239

405 N/ St. Mary’s St., Ste. 1000
San Antonio, Texas 78205
(210) 354-2300 phone

(800) 761-5782 facsimile
ATTORNEYS FOR PLAINTIFF

EXHIBIT

)
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DEFINITIONS

"Social media" for the purposes of these Requests for Admissions means
LinkedIn, Facebook, e-mail, text messages, Instagram, Twitter, Snap Chat, Google Plus,
Tumblr, YouTube, Foursquare, Yelp, PRLog, Flickr, Reddit, Pinterest and Myspace.

REQUESTS FOR ADMISSIONS

1. Admit that you contacted at least one Austin, Texas newspaper regarding the facts,
in whole or in part, which form the basis of this lawsuit.

Denied, Plaintiff responded to inquiries from news outlets, without solicitating
them.

2. Admit that a person acting on your behalf contacted at least one Austin, Texas
newspaper regarding the facts, in whole or in part, which form the basis of this
lawsuit.

Denied.

3. Admit that you contacted at least one Austin, Texas television station regarding the
facts, in whole or in part, which form the basis of this lawsuit.

Denied, Plaintiff responded to inquiries from news outlets, without solicitating
them.

4. Admit that a person acting on your behalf contacted at least one Austin, Texas
television station regarding the facts, in whole or in part, which form the basis of this
lawsuit.

Denied.

5. Admit that you have published or written on at least one form of social media,
comments regarding the facts, in whole or in part, which form the basis of this
lawsuit.

Admit.

6. Admit that you have distributed on at least one form of social media, comments
regarding the facts, in whole or in part, which form the basis of this lawsuit.

Admit.

7. Admit that a person acting on your behalf has published or written on at least one
form of social media, comments regarding the facts, in whole or in part, which form
the basis of this lawsuit.

Denied.
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8. Admit that a person acting on your behalf distributed on at least one form of social
media, comments regarding the facts, in whole or in part, which form the basis of
this lawsuit.

Denied.
9. Admitthat the document attached as Exhibit "A" was published with your knowledge.

Admit.

10.Admit that the document attached as Exhibit "A" was distributed with your
knowledge.

Denied. It was just posted, not distributed.

11. Admit that the document attached as Exhibit "A" was published with your consent.
Admit.

12. Admit that the document attached as Exhibit "A" was distributed with your consent.
Denied. It was just posted, not distributed.

13.Admit that the document attached as Exhibit "A" was published at your direction.
Denied. It was self-published.

14. Admit that the document attached as Exhibit "A" was distributed at your direction.
Denied. It was just posted, not distributed.

15. Admit that the document attached as Exhibit "A" was published by an agent, servant,
or employee of you acting on your behalf.

Denied.

16.Admit that the document attached as Exhibit "A" was distributed by an agent,
servant, or employee of you acting on your behalf.

Denied.
17.Admit that the document attached as Exhibit "A" was published by the Nichols Law
Firm, PLLC.

Denied.
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18. Admit that the document attached as Exhibit "A" was distributed by the Nichols Law
Firm, PLLC.

Denied.

19. Admit that the document attached as Exhibit "A" was published on behalf of the
Nichols Law Firm, PLLC.

Denied.

20.Admit that the document attached as Exhibit "A" was distributed on behalf of the
Nichols Law Firm, PLLC.

Denied.

21.Admit that the document attached as Exhibit "A" was published with the cooperation
of the Nichols Law Firm, PLLC.

Objection, this request calls for the disclosure of privileged attorney-client
communications. Subject to said objection and without waiving it, denied.

22.Admit that the document attached as Exhibit "A" was distributed with the
cooperation of the Nichols Law Firm, PLLC.

Objection, this request calls for the disclosure of privileged attorney-client
communications. Subject to said objection and without waiving it, denied.

Respectfully submitted,

THE NiCHOLS LAW FIRM, P.L.L.C.

-

Texay Bar No.: 24081371
ADAMB.J. POOLE

Texas Bar No.: 24088239

405 N/ St. Mary’s St., Ste. 1000
San Antonio, Texas 78205
(210) 354-2300 phone

(800) 761-5782 facsimile
ATTORNEYS FOR PLAINTIFF
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CERTIFICATE OF SERVICE

| certify that a true and correct copy of the foregoing pleading was served via email
and facsimile, to the following counsel of record on this 12t" day of October, 2017.

VIA EMAIL & FACSIMILE: (214) 748-4530
R. Lynn Fielder, Esq.

JUS\IN P. NICHOLS
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION

BRADLEY RUDKIN
Plaintiff,

v, Civil Action NO. 1:17-cv-00849

ROGER BEASLEY IMPORTS, INC.

R DD DU DU UDUD

Defendant.

DEFENDANT ROGER BEASLEY IMPORTS, INC.’S REQUEST FOR ADMISSIONS
TO PLAINTIFF BRADLEY RUDKIN

COMES NOW, Roger Beasley Imports, Inc., and pursuant to Rule 36 of the

FEDERAL RULES OF CIiviL PROCEDURE, files and serves the following Requests for

Admissions to Plaintiff Bradley Rudkin.

Respectfully Sf

. M

R. Lynn Fielder
Texas State Bar No. 06971100
2001 Bryan Street, Suite 4000
Dallas, Texas 75201
Ifielder@downsstanford.com
Telephone: (214) 748-7900
Facsimile: (214) 748-4530

N’

COUNSEL FOR DEFENDANT

DEFENDANT ROGER BEASLEY IMPORTS' REQUESTS FOR ADMISSIONS

TO PLAINTIFF BRADLEY RUDKIN - Page 1
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DEFINITIONS

“Social media” for the purposes of these Requests for Admissions means
Linkedin, Facebook, e-mail, text messages, Instagram, Twitter, Snap Chat, Google
Plus, Tumblr, YouTube, Foursquare, Yelp, PRLog, Flickr, Reddit, Pinterest and

Myspace.

REQUESTS FOR ADMISSIONS

1. Admit that you contacted at least one Austin, Texas newspaper regarding the
facts, in whole or in part, which form the basis of this lawsuit.

2. Admit that a person acting on your behalf contacted at least one Austin, Texas
newspaper regarding the facts, in whole or in part, which form the basis of this

jawsuit.

3. Admit that you contacted at least one Austin, Texas television station regarding
the facts, in whole or in part, which form the basis of this lawsuit.

4, Admit that a person acting on your behalf contacted at least one Austin, Texas
television station regarding the facts, in whole or in part, which form the basis of

this lawsuit.

5. Admit that you have published or written on at least one form of social media,
comments regarding the facts, in whole or in part, which form the basis of this

lawsuit.

6. Admit that you have distributed on at least one form of social media, comments
regarding the facts, in whole or in part, which form the basis of this lawsuit.

7. Admit that a person acting on your behalf has published or written on at least one
form of social media, comments regarding the facts, in whole or in part, which
form the basis of this lawsuit.

8. Admit that a person acting on your behalf distributed on at least one form of
social media, comments regarding the facts, in whole or in part, which form the

basis of this lawsuit.

DEFENDANT ROGER BEASLEY IMPORTS' REQUESTS FOR ADMISSIONS

TO PLAINTIFF BRADLEY RUDKIN - Page 2
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Admit that the document attached as Exhibit "A” was published with your
knowledge.

Admit that the document attached as Exhibit "A” was distributed with your
knowledge.

Admit that the document attached as Exhibit "A” was published with your
consent.

Admit that the document attached as Exhibit “A” was distributed with your
consent.

Admit that the document attached as Exhibit “A” was published at your direction.
Admit that the document attached as Exhibit “A” was distributed at your direction.

Admit that the document attached as Exhibit “A" was published by an agent,
servant, or employee of you acting on your behalf.

Admit that the document attached as Exhibit "A” was distributed by an agent,
servant, or employee of you acting on your behalf.

Admit that the document attached as Exhibit “A” was published by the Nichols
Law Firm, PLLC.

Admit that the document attached as Exhibit “A” was distributed by the Nichols
Law Firm, PLLC.

Admit that the document attached as Exhibit “A” was published on behalf of the
Nichols Law Firm, PLLC.

Admit that the document attached as Exhibit “A" was distributed on behalf of the
Nichols Law Firm, PLLC.

Admit that the document attached as Exhibit “A” was published with the
cooperation of the Nichols Law Firm, PLLC.

Admit that the document attached as Exhibit “"A” was distributed with the
cooperation of the Nichols Law Firm, PLLC.

DEFENDANT ROGER BEASLEY IMPORTS' REQUESTS FOR ADMISSIONS

TO PLAINTIFF BRADLEY RUDKIN - Page 3
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CERTIFICATE OF SERVICE

PN
This is to certify that on this the (%° day of Septgmber, a true and correct copy
of the foregoing document was served on counsel for Plajntiff via email.

efile@thenicholslawfirm.com
Justin P. Nichols

The Nichols Law Firm, PLLC
405 N. St. Mary’'s St., Suite 1000
San Antonio, TX 78205

By: % L/K

R. Lynn Fielder

DEFENDANT ROGER BEASLEY IMPORTS' REQUESTS FOR ADMISSIONS

TO PLAINTIFF BRADLEY RUDKIN - Page 4
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